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The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the
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JOHN D. SMTH, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL
This is an appeal pursuant to 35 U S.C. §8 134 fromthe
examner’s final rejection of clains 1-5.
The subject matter on appeal is directed to a toothpaste

conposi tion having excell ent bactericidal activity and

! Application for patent filed Decenber 21, 1993.
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excel l ent rheol ogical properties (i.e., good paste-shape
retention properties?). To achieve these inproved properties,
appel l ants’ toothpaste conposition includes a cationically-
nodi fi ed hydroxyet hyl cel | ul ose having a particularly high

nol ecul ar wei ght and a particul ar cationization degree as a

t hi ckeni ng agent. Further details of the clained invention are
illustrated by appealed claim1 which is reproduced bel ow

1. A toothpaste conposition conprising:

(1) a water-sol uble bactericide selected fromthe group
consi sting of pyridiniumconpounds, quaternary ammoni um
conpounds and bi guani de conpounds in an anount of 0.001%to
5.0% by wei ght, based on the total weight of the conposition;

(2) a cationacally-nodified hydroxyethylcellul ose having
an average nol ecul ar wei ght of 1,000,000 or higher in the
hydr oxyet hyl cel | ul ose portion thereof and having a
cationization degree of 0.05 to 0.5 nol/glucose in an anount
of 0.5%to 5.0% by weight, based on the total weight of the

conposi tion;

(3) a surfactant selected fromthe group consisting of
pol yoxyet hyl ene pol yoxypr opyl ene bl ock copol yners and

2 Toot hpast es exhi biting ideal rheol ogical properties have
non- Newt oni an behavi or known as “pseudopl asticity”, i.e., the
t oot hpaste stays in place until directed to spread by a
physi cal force. See Qgawa, “Toothpaste fornula retaining
activities of cationic antimcrobials”, Sunstar INC. This
reference is referred to in the brief as “Docunent 2”. See
the brief at page 7. No publication date has been provided
for the reference. Thus, its availability as prior art is
uncertain.
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al kyl ol am de conpounds in an anmount of 0.5%to 13% by wei ght,
based on the total weight of the conposition; and

(4) a polishing agent of the non-silica type in an anount
of 5% to 50% by wei ght, based on the total weight of the
conposi tion.

The references of record relied upon by the exam ner are:

Stone et al. (Stone) 3,472,840 Cct. 14, 1969
Gal l opo et al. (Gallopo) 5,176,901 Jan. b5,
1993

“The Pharmacy Act and the Drug Control Act with Rel ated
Statutes” (The Pharmacy Act), Commonweal th of Virginia,
Department of Health Professions, Virginia Board of Pharmacy,
chapter 34, Article |, General Provisions 8§ 54.1-3401:
Definitions, published July 1, 1993.

The appeal ed clains stand rejected under 35 U.S.C. § 103
as unpatentable over Gallopo in view of Stone. W cannot
sustain the stated rejection. Essentially for the reasons set
forth in appellants’ briefs, we agree with appellants that the

conmbi ned teachings in the relied upon references are

insufficient to establish a prinma facie case of obvi ousness

for the subject matter defined by the appealed clains. W add
the follow ng cooments for enphasis.

According to the exam ner, the critical ingredient of
appel l ants’ toothpaste conposition, i.e., the clained

cationically-nodified hydroxyethycel | ul ose thickeni ng agent
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conponent, is “nmentioned by nane” at colum 3, line 17 of the
Gal | opo reference. This part of Gallopo does indicate that
hydr oxyet hyl cel l ul ose (HEC) is a suitable nonionic thickening
agent for Gallopo’ s toothpaste, but does not state that the
HEC is cationically nodified. Thus, we do not view this
relied upon disclosure as a “generic disclosure” of the

cl aimed cationically-nodified® HEC t hi ckeni ng agent of

appel l ants’ conposition. Further, we cannot subscribe to the
exam ner’s statenent that “each species enconpassed by a
generic disclosure is rendered prina facie obvious thereby”
(answer, page 8). Wth respect to Stone, appellants point out
that this reference contains no disclosure relating to the

i nportance of the clained ranges of nol ecul ar wei ght and

cationi zation degree of the HEC which are essential for

3 Apparently, the nost relevant disclosure in Gllopo
regardi ng the clainmed thickening agent conponent appears at
colum 3, lines 20-29 wherein suitable cationic thickening
agents such as JR 30M a “quaternary cellul ose derivative”,
are nentioned. This material is described as a charged
polymer “closely related” to HEC which has a nol ecul ar wei ght
of 600, 000. See Faucher et al (Faucher), “Influence of
Surfactants on the Sorption of a Cationic Polynmer by
Ker ati nous Substrates”, Union Carbide Corporation, Journal of
Colloid and Interface Science, Vol. 55, No. 2, May 1976
referred to in this record as “Docunent 1”.
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achieving the inproved properties of appellants’ toothpaste.
Thus, absent appellants’ disclosure, it is not apparent why
one of ordinary skill in this art would have been led to use a
cationically-nodified HEC t hi ckeni ng agent having the

nmol ecul ar wei ght and cationi zati on degree clainmed in the

Gal | opo t oot hpaste.

The deci sion of the exam ner is reversed.

REVERSED

PETER F. KRATZ
Adm ni strative Patent Judge

JOHN D. SM TH )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
CHUNG K. PAK ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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